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What is the Family and Medical
Leave Act (FMLA)?

• Entitles employees to 12 weeks of unpaid, job-
protected leave in a 12-month period:

– for the birth of the employee’s child and for newborn
care;

– for the placement of a child with the employee for
adoption or foster care;

– to care for the employee’s spouse, parent, son, or
daughter with a serious health condition; or

– when the employee is unable to perform the functions
of his or her job due to the employee’s own serious
health condition.
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What is the Family and Medical
Leave Act (FMLA)?

• The FMLA also includes certain military family
leave provisions:

– Military Caregiver Leave: Entitles eligible employees
to 26 weeks of leave to care for a spouse, son,
daughter, parent, or next of kin of a covered
servicemember with a serious injury or illness
incurred in the line of duty.

– Qualifying Exigency Leave: Entitles eligible
employees to 12 weeks of leave for a “qualifying
exigency” related to the foreign deployment of the
employee’s spouse, son, daughter, or parent.
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Proposed Legislation

• Family and Medical Leave Enhancement Act

– Additional Types of FMLA Leave
o Parental Involvement

o Family Wellness

– More Employers Covered

– Referred to Committee
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Proposed Department of
Labor Regulations

• Change the test for FMLA coverage for
same-sex spouses from the “state of residence”
rule to a “place of celebration” rule.
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Recent Court Decisions
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Does the FMLA Cover Leave to
Care for Grandchildren?

• No.

• However, in Gienapp v. Harbor
Crest, 756 F.3d 527 (7th Cir.
2014), the Court found that that
“care of grandchildren that could
take a load off the daughter's
mind and feet . . . counts as
‘care’ under the Act.”
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Can an Employee Decline FMLA Leave
Where the Leave Would be Covered?

• Escriba v. Foster Poultry Farms, Inc., 743 F.3d
1236 (9th Cir. 2014)

– Can an employee affirmatively decline using FMLA
leave, even though the underlying reason for leave
would have been FMLA protected leave?
To this question, the court answered, “yes.”
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Can an Employee Decline FMLA Leave
Where the Leave Would be Covered?

• However . . . be careful.

– Trying to comprehend the intent of employees may
create a bigger headache than its worth.

– If an employee is given the flexibility to choose
whether FMLA leave applies, this may lead to
providing more leave than necessary.
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Importance of FMLA Notices

• Wallace v. FedEx Corp., 764 F.3d 571, 575 (6th
Cir. 2014)

– The Sixth Circuit held that the employer’s failure to
advise its former employee seeking FMLA leave of
the consequences of not returning proper medication
certification resulted in the employer interfering with
the former employee’s FMLA rights.
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Importance of FMLA Notices
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How Should We Send
FMLA Notices?

• Lupyan v. Corinthian Colleges Inc., 761 F.3d 314
(3d Cir. 2014)
– Sending notice via regular mail creates only a “weak

presumption” that the employee received the notice. The
employee’s testimony alone is sufficient to rebut that
presumption of receipt.

• Gardner v. Detroit Entm't, LLC, No. 12-14870, 2014 WL
5286734 (E.D. Mich. Oct. 15, 2014)

– “The transmitting of an email, in the absence of any proof that

the email had been opened and actually received, can only
amount to proof of constructive notice.” The Court accepted the
plaintiff’s contention that “she never received notice that she was
required to re-certify.”
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How Should We Send FMLA
Notices?

• Proof is paramount.

• Certified mail creates a “strong
presumption” of receipt because
it creates actual evidence of
delivery.

• Request a “read receipt” on your
email message.
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